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EN BANC.
PITTMAN, CHIEF JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1.  The gopdless have filed thar Verified Mation for Recusd, urging that a mgority of this Court,

goecifically, Chief Justice Pittman, Presiding Justices Smith and Waller, and Justices Cobb and Carlson,

recuse themsdves. Due to the importance of theissue, not only in this case but in other cases before the

Court and for the future, those judtices have submitted the motion and thosefiled in other casesto theen

banc conference for congderaion by the full Court.



2.  Themation beforeusgrowsout of an Emergency Complant filed with the Missssippi Commission
on Judida Performance on August 28, 2003, by the five subject justices againg then Presiding Judtice C.
R. McRae' wheranit is charged, inter dia, that Justice McRae improperly used hisjudidd office for the
benefit of Shane Langston and Langgton, Sweat & Freese, PA., alaw firm representing the gppellees
here. In addition, the maotion argues that the law firm of Butler, Show, O'Mara, Stevens & Canneda,
PLLC, represents the fivejudicesin thejudidia disdiplinary procesding and dso represants dientswhich
have adgnificant interest in the present case
18.  Having consdered the motion, responses, and the gppdlees rebuttd, the Court finds that the
motion iswithout merit and should be denied as to each of the five judtices for the reasons dated in this
opinion.
4. Our Codeof Judicid Conduct requires that judges inform the gppropriate authorities when they
have information indicating thet thereisasubstantid likelihood thet another judge hes committed violations
of the Code of Judicid Conduct raisng subgtantid questionsasto thelater’ sfitnessfor office. Miss Code
of Jud. Conduct, Canon 3D(1). On August 28, 2003, the five justices filed with the Missssppi
Commisson on Judicid Performance an Emergency Complaint raisng a number of issues concerning
Justice McRag sconduct and the performance of hisjudicid responghilities Insofar asthey rdaetothe
present moation, these issuesind ude the charge that Justice M cRae used his officeto promote his persond
interests and those of hisfamily. The complaint further dates

Jugtice McRee has a dose rdaionship with the family of Shane and Cynthia Langston,

atorneys adively practicdinginMissssppi. Thisrdaionship hasbecomeevendoser snce

the marriage of his daughter, an assodate in Shane Langgon's firm, to Shane Langston.
This rdaionship has on anumber of occagons required Justice McRaeto recuse himsdf,

10On January 5, 2004, Presiding Justice McRagsterm of office ended when his successor, Justice
Jess H. Dickinson, took the oeth of office



however rductantly, in gopedsin which the Langgons have an interest. . . . Inan effort

to promate thar interest, having recusad, Judice McRae, without consulting with other

members of the Court and contrary to prior decisons of the Court, persondly (and

incorrectly) advised the atorneys in these cases that they were entitled to have a specid

judtice gppointed by the Governar. . . .
%B. Comments about Jugtice McRae astribed to Chief Judiice Fittman in two newspgper atidesare
a0 dted asshowing hadility to Langston and hisfirm. TheKosciuskoStar Herald quotes Chief Judtice
Fittman as dating that “[1]t shouldn't go unnoted that McRag s sonrirHaw (Shane Langston) is the one
chdlenging Wadler's sarvice on the court snce he dso hdps lead the Mississippi Nationd Guard, which
is part of the executive branch and must answer to thegovernor.” Inthe samearticle, heisquoted assaying
that “I am saddened that we make heedlinesthat probably concern you, but thisisafight about protection
of thepublic interest and peoplewho don't giveadamn about thepublicinterest.” InaClarion- Ledger
atide, Chigf Judice Aittman is described as suggesting that the Court will run smoother when Judtice
McReaeis gone and the new judtice, Jess H. Dickinson, comes on board.
6.  Themovantsadso assart that W. Scott Welch, 111, and the Butler Show law firm represent thefive
judticesin Jugtice McRag sdistiplinary proceedings, and thet the justices sought to have Wel ch gppointed
“gpedid prosecutor” inthethose procesdings. The Butler Snow firm hasfiled an amicus curiae brief inthe
present case on behdf of Missssppi Bankers Association, and, it isassarted, represent anon-party dient
who will have avitd intere in the outcome of the presant case.
7. Infact, nether We ch nor the firm represents any of the judtices. In support of their Satements
regarding Wech and the Butler Show firm, the movants have offered Wech's fidavit in which he
acknowledgesthat hewas contacted regarding representation, but likewise dedaresunder oath thet hewas
never retained, that he dedined to undertake representation, and that neither he nor hisfirm represent the

five justices  The movants dso offer a Mation to Direct Employment of Specid Counsd by which the



judtices did indeed recommend Welch as specid counsd; however, this mation was overruled by the
Commission and the disciplinary proceedings are being prosecuted by Commission counsd.
18.  Themation dso dlegesthat Judice Carlson or his family have some kind of rdaionship with or
interet in FHrgt Security Bank, a corporation which is not a litigant in the presant matter. 1t argues thet
because of thisrdaionship Judtice Carlson cannot St on any cases such asthe present oneinvolving creciit
insurance or crediit reated products.
9.  Frdly, themovantsraisealegd chdlengefiled in the Chancery Court of the First Judicid District
of Hinds County to Jugtice Waller's sarvice on this Court filed by Shane Langston, which was dismissed
without prgjudice on August 29, 2003,
DISCUSSI ON

Standard of Proof
110.  Thegroundshereassarted for recusa do not implicate condtitutional and Satutory disqudlifications,
nor are such disqudificationsaleged. Miss Cond. art. 4, 8 165; Miss Code Ann. § 9-1-11 (Rev. 2002).
Otherwise, under the Code of Judicid Conduct, judges should recuse “in proceedings in which ther
impartidity might be questioned by areasonable person knowing dl the drcumgtances. ...” Miss Code
of Jud. Conduct, Canon 3E(1). Induded among those drcumstanceswhich might cast doubt onajudge s
impartidity are those in which the judge has a persond bias or prgudice concerning a party (Canon
3E(1)(a)), thejudge or a member of the judge's family resding in the judge's household hes a financid
interest in the subject matter in controversy or in aparty to the proceeding (Canon 3E(1)(c)), or thejudge
or dose rddives has any other interest that could be substantidly affected by the outcome of the

proceeding, (Canon 3E(1)(d)). The spedific drcumgtances listed in Canon 3E(1) are examples and do



not condtitute an exdusivelig of groundsfor recusd. Upton v. McKenze, 761 So. 2d 167, 172 (Miss.
2000); Buchanan v. Buchanan, 587 So. 2d 892, 896 (Miss. 1991).

11. Thelaw recognizesthat there mus be confidence in judges impartidity in order for our judicid
systemto function. Thosebringing ther disputes beforethe courtsmust do soinawe | grounded bdief thet
the law will be gpplied fairly to thefacts of ther cases However, there mugt be an equilibrium between
this need for impartidity and the need to prevent the frivolous and unnecessary disqudification of those
elected to performjudidd duties Thetwo firms addressed by the pending motion-the Langgton firmand
Butler Show—are among the mog active practicing before the Supreme Court, and the recusd of five
judticesin cases presanted by thesefirmswould essantidly requirethe condtitution of specid courtsto hear
asubgtantia portion of the Court’ sdocket. Wherereguired by fairnessand compliance with the sandards
of the Code of Judicid Conduct, the duty to recuse prevails, but otherwise, thejudges have aduty to sarve
unlessthey cannat adjudicate the litigants damsfarly.

112.  Indriking therequired bdance, thelaw presumesthat thejudgeisqudified and unbiased. Inorder
to overcomethe presumption, themovant must offer evidencewhichwill produce areasonabledoubt about
the vdidity of the presumption.  Steiner v. Steiner, 788 So. 2d 771, 775 (Miss. 2001); Tubwell v.
Grant, 760 So. 2d 687, 689 (Miss. 2000); Bredemeier v. Jackson, 689 So. 2d 770, 774 (Miss.
1997). Whether a party seeks recusd based on these specific examples or on the generd sandard of
Canon 3E(1), thet party bears the burden of proving the dlegetions and of demondrating that the facts
judify doubt as to the judge s impartidity in the mind of a reasonable person who knows dl the
arcumgtances. Indead, the burden of proving dlegationsthat ajudge s hodility toward atorneysis such
as to require recusd in ther dients casesis a paticularly heavy one. Payton v. State, 2003 WL
22510533, * 12 (Miss. 2003). Therecusa process must not degenerate into atechnique for alawyer to
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utlize in congructing a forum favorable to the poditions which may favor the litigants represented by the
lawyer.
Alleged Hostility of Justices Toward Shane Langston and HisFirm

113. It mugt be sad a the dart thet the action of thefiling judtices asto Jugtice McRag s conduct was
not initiated because of persond didike of Jugstice McRae. Concern over the conduct of another or
disgpprovd of the latter's actions, does not equate with persond hodlility toward thet person or those
associated with him. The complaint againgt Judtice M cRaewasinitiated dueto conduct which, intheminds
of thefiling justices, vidlated their fellow justice s responsihilities to the Court and to the public and their
concern for the independence and integrity of this Court as the highest tribund in the date. Whether the
chargesjudify disciplineis not for this Court to decide. The matter has been reported to the Commisson
on Judicid Performance which now has the charges under consideration and which will ultimately decide
whether to recommend sanctions. If the Commisson doesrecommend disciplinary action, the metter will
be decided by a specia tribund empanded by the Secretary of Stateunder Artide6, Section 177A of the
Missssppi Condtitution and Rule 11 of the Rules of the Commisson. It is gppropriate to obsarve,
however, thet in its public ruling on whether to sugpend Jugtice McRae pending the condusion of the
proceedings, the Commisson has found that his conduct did vidlate severd provisons of the Code of
Judicdd Conduct. Thisis mentioned here merdly to demondrate thet there was a reesonable bad's to file
the complant of greeter import than any mereill will of the judtices toward their colleegue.

114.  Although the argument is made that the Emergency Complaint againg Judtice McRae contains
language which demondtrates hodility toward Shane Langston and hisfirm, in fadt, there is no languege
criticd of the Langgonsin thet complaint.  The charges are againgt Justice McRae with no suggestion or

inimetion that the Langstons sought to influence his actions or took advantage of them. Without such



langueage, in order to find prejudice againg the litigants now before the Court, it is necessary to infer from
the complaint that the Satements regarding Justice M cRag s conduct were animated by mdicerather then
in response to the judtices duty, and then to further infer thet this animosity extends to those who are
associated with Justice McRee, and findlly to further infer thet the animosity extends beyond the Langstons
to their dients Such athree-tiered progression of inferencesisnat judtified by the facts.

115. Evenif it is assumed for the sake of argument that the judtices bear hard fedings againg the
Langgtons, the courts have generdly held that such fedings entertained asto attorneyswill not beimputed
to ther dientsparticularly dients in cases unrdated to those in which the animogty arose Jeffery M.
Shaman, Seven Lubet & James J. Alfini, Judicid Conduct and Ethics §4.08, a 123 (3d ed. 2000). To
warant disgudification, the judge s bias toward alitigant’ s counsd mugt be extreme. Richard E. Hamm,
Judicid Disqudification, § 4.4.4, a 124 (1996).

116. Recusd may, however, bereguired where animosity between an dtorney and ajudgeisextrame
and is one of saverd factors which, taken together, raise concerns about the judge s dility to preside
impatidity. In Davis v. Neshoba County General Hospital, 611 So. 2d 904 (Miss. 1992), this
Court found that tengon between the trid judge and plantiff’ s counsd, taken with ather factors, required
recusal. There the transript of the recusd hearing induded an exchange inwhich tendonwasgreat over
aprevious casein which the attorney accused thejudge of being racidly biased. In addition, thejudge hed,
as an atorney, represented the hospitd trustees for severd years and hed represented the hospitd & the
time when the hospitd recruited one of the defendants in the case. The judge hed participated in an
interview withthat defendant and had Sgned the minutes of the meeting during which the hospitdl hed said
thet it would aggressively help the defendant build a successful medica practice. Under those facts, the

Court found that the judge' s rdation to the hospita-party with the obvioustenson between thejudgeand



counsd reflected in the hearing would cause a reasonable-minded person to question whether the judge
would have apersond bias or prgudice concerning the etorney’sdient.
117. Inthefederd system, 28 U.S.C. 8§ 144 addressesrecusas and, like Canon 3E(1)(a) of the Code
of Judicdd Conduct, requires recusal where thereis a demondrated prejudice againg aparty. In Davis
v. Board of School Comm’rs of Mobile County, 517 F. 2d 1044 (5th Cir. 1975), addressng
animogty toward counsd asimputed bias againg a party, the Ffth Circuit has sad:

[Pantiffg ssek disgudification on an imputetion theory the bias agand their lavyer is

imputed to them. Reed broadly, this peremptory chdlenge type approach would bid fair

to decimate the bench. Lawyers oncein controversy with ajudge, would have alicense

under which the judge would sarve at their will. . . .One answer isthat “party” asused in

§ 144 does not indude counsd assuch.. . .. [Citations and footnote omitted.]
Davis, 517 F.2d at 1150.
118. Later, ating Davisv. Board of School Comm’rs of Mobile County, thet court said:

Biasfor or agang an atorney, who isnot aparty, isnot enough to require disqudification

unless it can dso be shown that such a controversy would demondrate a bias for or

agandg the party itsdf. . . . Inorder for bias againg an atorney to require disqudification

of thetrid judge, it must be of acontinuing and persond natureand not Imply bissagang

the atorney or in favor of ancther attorney because of hisconduct. [Citation omitted]
Henderson v. Dep't of Pub. Safety & Corrections, 901 F.2d 1288, 1296 (5th Cir. 1990).
119. IncontrasttoMissssppi’ sverson, Nevadd sversonof Canon 3E(1)(a) expressy indudesanimus
toward an atorney asaground for disqudification. Neverthdess, the supreme court inthat datehashed
that ajudge sbiastoward an atorney islargdy irrdevant. Addressng the question, thet court said:

In a smdl date such as Nevada, with a concomitantly limited bar membership, it is
inevitable thet frequent interactions will occur between the members of the bar and the
judidary. Thus, dlegations of bias based upon a judge s assodiaion with counsd for a
litigant poseaparticularly onerouspotentia for impeding thedipensation of judtice. [Citing
InrePetitiontoRecall Dunleavy, 769 P. 2d 1271, 1275 (Nev. 1989).] Furthermore
... if alitigant could successfully challenge ajudge basad upon dlegaions of bias agangt
couns for the litigart, “it “would bid fair to dedmate the bench and lawyers, onceina
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controversy with ajudge, ‘would havealicense under which thejudgewould serveat their

will.”” (quoting Davis v. Board of School Com’'rs of Mobile County, 517 F. 2d

1044, 1050 (5th Cir. 1975). Thispalicy il gpplies, and we continue to bieve that to

pamit ajudtice or judge to be disqudified on the basis of bias for or agand alitigant's

counsd in casesin which thereis anything but an extreme showing of bias would permit

menipulaion of the court and ggnificantly impede the judidd process ad the

adminigration of judice
City of LasVegas Downtown Redev. Agency v. Hecht, 940 P.2d 127, 129 (Nev. 1997).
920.  InPennsylvania, the supreme court faced asmilar Stuation. Therethejudge had made atements
inaprior case wherein he chalenged the Sncerity, truthfulness and integyrity of the atorney. Thesupreme
court agreed with thefinding of the superior court thet ajudge spersond biasand hodtility toward aparty’s
counsd, danding done, isirrdevant and doesnot requirerecusd. Reillyv. Southeastern Pa. Transp.
Auth., 489 A.2d 1291 (Pa. 1985).

21. InHenderson v. G&G Corp., 582 So. 2d 529 (Ala 1991), a judge hed tediified agang an

atorney who later represented aparty inthe casebeforethejudge. Thejudgewasdleged to havetedtified
that he would not believe the atorney under oath. The Alabama Supreme Court hed that these
drcumgances were not suffidient to show prgudice requiring recusal.

122. InPeople v. Fitzgibbons, 909 P. 2d 1098 (Colo. 1996), an atorney who was charged in a
disciplinary proceeding sought recusa of thevice-chair of the hearing committee, asserting that counsd for
the charged atorney hed previoudy been admonished by aletter Sgned by thevice-char. Thecoourt hdd
that recusal was not required and that ademondration of prgudice againg counsd does not itsdf require
recusd, but thet the judge should recuse only if the judge hes manifested an attitude of such hodtility or il
will toward the atorney so that the judge simpartidity can be reasonably questioned.

123. Giventhefrequent interaction of attorneysand judgesinvalving mettersof serious legd, sodd and
E00NOMIC  CoNSEqUENCSS, it isto be expected thet there will from timeto time be conflict betweenthemin
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the course of their professond responghilities. Judges are often cdled on to discipline atorneys and to
aitidze thar conduct. Attorneys frequently chdlenge rulings of the judges However, tradition and
authority do not dictetethat eech timean attorney percaivesthe possihility thet ajudge may not think kindly
of him he is entitled to have the judge removed from acase. On the contrary, unless the antagoniam is
extrame and dearly demondtrated, or unlesstheanimosdity o demongratediscoupled with other prgjudicid
arcumdances, recusd isnot mandated.  Congdering these authorities, it is dear thet the language of the
Emergency Complaint filed againgt Jugtice M cRae regarding the Langton family and firm does not require
recusd of thejudtices. Nothing there indicates any hodility toward the Langgtons, cartainly nothing thet
would ariseto theleve of bias agang parties represented by them in other proceedings

The Relationship Between the Justicesand W. Scott Welch and Butler, Snow,
O’'Mara, Stevensand Cannada, PLLC

124.  Scott Welch and hislaw firm, Butler, Snow. O' Mara, Stevens and Canneda, PLLC, are said to
represent American Generd Finance, Inc., not aparty here, but acorporation goparently having aninterest
in the outcome of the goped. In addition, Welch hasfiled an amicus curiae brief in the case on bendf of
Missisdppi Bankers Assodiation.?

125. The movants charge that Wedch and his firm have been retained to advise the judtices in the
proceadings againg Judice McRae “and presumably, [regarding] the dlegations rdaing to Appdlees
atorney, Shane Langston.” As discussed above, the complant contains no alegations againg Langston.

Further, the firm has not been retained to represent the justices and does not represent them.

*The moation doesnot chargethat Butler Snow represantsaparty inthiscase. Rather, thefirmfiled
an amicus curiae brief on behdf of a non-party. It has been hdd in & least one other jurisdiction thet
“represanting an amicus curiae is not the equivaent of representing a‘litigant” in an goped,” and that the
reaionship between the atorney filing the amicus brief and the judge does nat disqudlify thejudge. City
of LasVegas Downtown Redev. Agency, 940 P.2d at 130.
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126. As evidence in support of this charge, the movants offer an affidavit executed by Welch, and
excerpts from Judtice Carlson's depogtion given in the judidd performance procesdings  Neither the
dfidavit nor the deposition excerpts support the movants dam. Wech daes tha the judtices, in ther
offidd cgpadities, consulted with him with a view towards obtaining legd sarvices, but that no attorney-
dlient relaionship was ever established Snce he dedined to undertake representation. He deniesthet he
or his firm has been retained by the judtices or have any rale in representing the Commisson. In his
deposition, Justice Carlson acknowledged that the Objection to Production of Subpoenaed Documents
was prepared either by James Tucker or Welch. He dso ated that Tucker and Wech were consulted
but dedlined representation of the justices.

127.  Beginming on September 24, 2003, Justice M cRae served subpoenae duces tecum and notices of
depostions on the five jugtices and members of the Supreme Court gaff. Because of this, the judices
determined that they should obtain counsdl for themsdves and for the Saff withesses The Butler Show
firmwas contacted and over aperiod of goproximatdy aweek, thejusticesengaged in conversationswith
Wechastotheavailability of his firm. Ultimetdy, thefirm dedined, but We chindicated that heand James
Tucker of thefirm would be availableto sarve as gpecid counsd for the Commisson, asprovided by Rule
8E of the Rules of the Missssppi Commission onJudidid Performance, if needed or desired. During this
short period, the firm asssted the judtices in preparing preiminary pro se mations, one for a protective
order and one for gppointment of goecid counsd for the Commisson. Although thefirmwas madeaware
of the judtices concerns, no member of the firm gopeared or argued the mations that were filed. Soon
thereafter, other counsd was obtained and the Butler Show firm had no further connection with the
disciplinary procesdings. Themotion suggestingWech' sand Tucker’ sgppointment asgpecid counsd was

denied.
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128. Evenif it were assumed for the sake of argument that Butler Snow did represent or doesrepresent
the judtices with regard to the judidd discipline metter, neither the condtitution nor Satutes impose
disgudification of ajudge in acasein which an atorney who has represented the judge is representing a
party. Although Canon 3E(1)(d) of the Code of Judicd Conduct requires recusd where the judge's
spouse or a person rated to the judge within the third degree is acting as an atorney in the case, the
Canonisslent asto an atorney who has represented thejudge. Thus, the question iswhether, otherwise,
the facts surrounding the judtices contacts with Butler Snow would cause a ressoneble person knowing
dl the drcumdancesto question the judtices impartidity.

129. Unde some drcumstances, this Court has held that a judge should recuse in a case where an
atorney who represents a party dso formerly represented the judge in persond litigation. Aetna Cas.
& Sur. Co. v. Berry, 669 So. 2d 56 (Miss. 1996). Therethejudge had been represented in hisdivorce
case by counsd for theplaintiff inthe pending case. Therewastestimony thet the attorney had been desply
involved in the judge s redectioncampaign. Inaddition, there wastestimony thet the judge contacted one
of the atorneys for defendants during the litigation, saying, “John, you do not carehow thiscaseturnsout
do you?" Berry is not andogous to the present Stuation in thet the attorney there had extensve
invavement with thejudge over an gppreciable period, being retained to represent himin persond litigetion,
and that the relationship was compounded by other factors.

130. ThemovantsateDodson v. Singing River Hospital System, 839 So. 2d 530 (Miss. 2003),
asrecognizing that an atorney’ s representation of a judge is a Sgnificant factor compdling recusd. In
Dodson, it was shown that the firm in question hed represented the judgein hismother’ sestate and other
litigationwhich extended over aperiod of severd years, and that amember of thefirm had beenthejudge s
campaign treesurer. Further, thejudge had, during the pendency of the Dodson case, recused in another

12



case dueto hisrdationship with the firm, and he had gone to the offices of the firm to discuss ex parte,
the possihility of recus.

131 In dediding the quedtion, the Court looked not a a single fector, but a the totdity of the
arcumstances.

Judice Banks s concurring opinion in Collins v. Joshi, 611 So. 2d 898 (Miss. 1992),
supportsthispodtion. InCallins, thetrid judge had represented the trustees of Neshoba
County Generd Hospita, one of the defendants in the subject uit, for four years. . . .
Neshoba Generd hired Dr. Joshi, another defendant, during thejudge srepresentation of
the hospitd . . .. Thejudge had dso sued Dr. Soriano, the plaintiff’ s expert witness, on
bendf of the hogpitd . . .. The mgority conduded thet the judge should have recused
himsdf. Judtice Bankswrote separatdy and sated, “1n my view, while none of thefactors
ganding done would necessaxily dictate recusd in the indant case, in combinaion they
cregte a reasonable doubt as to impartidity . . . . He dso found a “totdity of
arcumgtances which compe the condusion that ‘a reasonadle person might harbor
doubts about the judge's impartidity.” (emphess added). The same “totdity of
drcumdances’ inquiry isgppropriatein thiscase, and areasonable per son, not alavyer
or judge, might very wel have harbored the same doubts about Judge Hakey's
impartidity inthiscase. [Citations omitted; emphagsin origind |

Dodson, 839 So.2d at 534.

132. A didinction is mede between an atorney’ s representation of ajudge in persond matters on the
one hand and in his offidd capacity on the other. “Disgudification may nat be required if the atorney
before the judge has represented him on the badis of the judge' s offidd acts” Shamen, Lubet & Alfini,
supra, 84.18, at 146. The Emergency Complant againg Justice McRaewasfiled by thejudicesinthar
inditutional capedities pursuant to the requirement of the Codeof Judicia Conduct.  All rlevant contacts
between Welch and the judtices have been in connection with the judicid performance filing under the
mandate of Canon 3D(2).

133. InReilly, onedtorney in that case had represented dl the Commonwedth' s judticesand judges

pro bono in a dass action seeking increased judicid compensation. SPTA argued that, because of this
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relationship, thetrid judge should recuse. The Pennsylvania court rgected thisargument, saying thet such
aruling would require the atorney to forego trid practice in the Sate, Snce only those judges coming on
the bench after the condusion of the compensation litigation would be ableto hear hiscases. “No lavyer
should be compdled to suffer such adisaster because of hispro bono representation of dl the jurigts of
Pennsylvania” Reilly, 489 A. 2d at 1294.

34. TheMinnesota Supreme Court hasrecently recognized that under some circumstancesrecusd will
be required where the judge has been represented by an atorney presenting acase beforehim. Powell
v. Anderson, 660 N.W.2d 107 (Minn. 2003). There, the Court vacated adecison authored by ajudge
of the intermediate gppdlate court, later removed from the bench, where the judge pleaded guilty to theft
of over $300,000 from a trugt fund for which he was acting as trusee. A member of the firm which
represented a party in the Powell case d 0 represented the trugt during the time that the case was on
goped. In discussang the drcumstances which would require recusd dueto representation of the judge,
the Powell court observed thet four factors should be considered.

135.  Fird, the reviewing court should congder the extent of the atorney-dient rdationship. “If the
reaionship conssted of asngle, short episode, or even a saries of sporadic contacts, disqudification is
lesslikely then if it congsed of along-term, continuous course of representation.” 1d. at 118.

1136.  Second, the nature of the representation should be congdered. “A direct rdationship, wherethe
judge is represented persondly, is more indicative of a reasonable question regarding the judge's
impartiditythan arelationship that only involvesthejudgein someinstitutional or technical
role.” I d. (emphess supplied).

1137.  Third, the court should congder the frequency, volume and qudlity of contacts between thejudge

and the atorney or firm. 1d.
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138.  Fourth, the court should look to any soedid drcumdances that may enhance or diminish the
importance of disqudification, particulaly in the eyes of the public. 1d.
139.  Applying the Powell factors, the limited involvement of the Butler Show firm with the jugticesin
thejudicdd performance prooeedingsis not disqudifying. Thefirm wasin converstions with the judtices
for only afew days regarding asngle matter in which the justicesacted intheair offida capaaities pursuant
to the mandate of the Code of Judicid Conduct. The drcumstances were such thet it was necessary for
the judtices to seek representation quickly for forthcoming depositions. The metter on which they were
consulted, sarving as counsd for witnesses in the judidd disciplinery procesding, was unrdated to the
present case. The firmlooked into the matter, asssted with preparation of prediminary mations, and then
advisad the judtices that they were unable to accept retention. Under the Powell factorsand thetotdlity
of the drcumgtances andysisof Dodson, recusd is not required.

Public Comments by Chief Justice Pittman
140.  The movants point to public comments made by Chief Justice Fittman which gppeared in Sate
newspapers, and argue thet these satementsrequirerecusd. Thereisno dlegation thet any other judtices
joined in or endorsed these comments. Therefore, they impact only on whether Chief Judtice Aittman
should himsdlf recusein this case
141.  The reported remarks are rdevant only if they show animosty toward Langgton. Under the
authorities dted above, animaodty toward atorneys represanting dients will in only the mogst extreme
Stuations befound to be of aquality and degreewhich will suggest thet ajudgeisbiased againg the parties
represented by thoseatorneys. Certainly, thereferencesto LangstonintheClarion-Ledger atideand
to JudiceMcRag sjudidd distiplinary procesdingsintheStar Her al d donat warrant thecondusionthat

Chief Judtice Aittman entertains such alevd of hodility toward the Langston family and firm.
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42. Themovantsague thet the Chief Judicg s public comments praising Judtice Dickinson somehow
shows ahiaswhich should disoudify theformer from hearing thiscase They have offered no authority for
the propogtion thet recusd isrequired by agenerd show of respect for one atorney in a case or of an
incoming judge even in comperison with another judge assodiated with a party, and we have found none.
143.  Itisaso argued that the Chief Judtice should recuse because Judtice-dect Dickinson is atorney
of record inthis case, and the Chief Judtice has gppointed him asaspecid drcuit judgefor Forrest County.
However, therecord reflectsthet prior to thefiling of therecusd moation, Dickinsontook actiontowithdraw
fromthecase. InPlacid Oil Co., it was argued that ajudge s business rdation with counsd for one of
the parties should be disqudifying. However, the court hdd that Snce the counsd in question hed
withdravn from the case, recusal was not necessary. In re Placid Oil Co., 802 F.2d 783 (5th Cir.
1986). Inany event, acomplimentary datement asto an atorney should not be trested as an indication
of biasin hisfavor.
Justice Waller asa Party to Litigation Prosecuted by the Langston Firm

144.  Jdudice Wdler was the defendant in aquit filed by Shane Langston on behdlf of a dient who hed
acase pending before the Supreme Court.® Thet quit, chdlenging Justice Waller's qudification to serve
on the Court, has Snce been voluntarily dismissed without prgudice. During thetime when thet suit was
pending, Jugtice Wdler routindy, on hisown mation, recusad himsdlf from casesbeforethis Court inwhich
Langstonwascounsd. Now, themovantsherearguethat because Langston sued Judtice Waller, theletter

should recusein this case,

SWandaDoev. William L. Wdler, X., No. G 2002-208 §2 (Chan. Ct. Firgt Jud. Dig., Hinds
County, Miss).
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145.  Thesuit againg Judtice Wl ler wasfiled many monthsago and was pending long after the Langston
firm gppearedinthisgpped. Althoughweaddressthemeritsof thisdam, wedso obsarvetha M.RAP.
48C requiresthat mationsto recuse gppdlate court judges be filed within thirty daysfallowing natification
by the derk that acase hasbeen assigned to ether gppdlate court, or within thirty daysafter thefactsupon
whichthe mation is based became known or could have been reasonably discovered by the party. Now,
movantsinfer abias by Justice Waller againg the Langgton firm and their presant dients because thet firm
sued the judice. Under the authorities dited earlier in thisopinion, persond animushdd by ajudge againgt
anatorney doesnat, by itsdf, require recusd becauseit will not generdly befound to beabiasagaing the
litigent.
6. Courtsgeneadly have beenwary of reguiring recusa wherethedleged animosity or discord isthe
reault of affirmative, hodtile actions by the atorney. To do so without caution would cregte Stugtions in
whichthejudgeswould srve a thewill of the lavyers-adrcumatance generdly thought to beintolerable.
SeeDavisv. Board of School Comm'rs of Mobile County, 517 F.2d a 1150 (“Lawyers, oncein
controversy with ajudge, would have alicense under which the judge would serve a thar will,” quoted
withgpprovd inCityof LasVegasDowntown Redevelopment Agencyv. Hecht, 940 P.2d at 129,
Dunlop Tire Corp. v. Allen, 725 S0.960, 977(Ala. 1998) (to dlow an attorney to compd recusd by
filing alanvauit againgt the judge “would alow alitigant to contral judicid procesdings whenever alitigant
becomes disstisfied with the course of the proceedings”™)). The Eighth Circuit has said:

We subsribe to the view that motions to recuse should not “be viewed as an additiond

arow in the quiver of advocates in the face of [antidpated] adverse rulings” TV

Communications Network, Inc. v. ESPN, Inc. 767 F. Supp. 1077,1081 (D. Calo.

1991). We hold that KPERS' petition for a writ of mandamus is untimely as to the

Boatmen's and Blackwel matter, that it is interposed for suspect tecticd and srategic
reasons, and that it can and should be denied for these reasons done.
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In re Kan. Pub. Employees Ret. Sys., 85 F. 3d 1353, 1360 (8th Cir. 1996).
7. Bvenwheeitisthelitigant himsdf who suesthejudge of hiscase, our Court isrductant to reguire
recusd. See Evans v. State, 725 So. 2d 613 (Miss. 1997), but dso see, in an extreme circumstance,
contra, Johnson v. Miss, 403 U.S. 212, 91 S.Ct. 1778, 29 L .Ed. 2d 423 (1971).
148. Given thefact that the chancery court litigation between Justice Waller and Langgton’ sdient was
initiated by Langston, was filed on behdf of adient not involved in the present gpped, and hasnow been
dismissed on Langston’ s mation, thet action does not require Justice Waller to recuse.

Justice Carlson’sInterest in First Security Bank.
149. The motion dates that “it is beieved that Judice Carlson and/or his family members hes a
relationship withand/or interest inthe Hrst Security Bank of Batesvilleand derivesprivateincomefromthat
entity.” This case involvesissues regarding loan practices and credit insurance, and themotion arguesthat
it isbelieved that FHrst Security sdlls credit insurance and other crediit-rdated products thet are centrd to
the case.
150.  Insupport of the dlegation of finencid interest, the movants offer Judtice Carlson’'s Statement of
Economic Interest filed with the Missssppi Ethics Commissonon April 2, 2003, TheSatement indicates
that Judtice Carlson wasadirector of FHrst Security Bank until June, 2002, when heresigned. It dso shows
thet he or his gpouse receivesincome from certificates of deposit, investments, and interest from the bank.
The moation does not otherwise indicate the neture or the extent of hisincome from this source
51  Unde Steiner, Tubwell and Bredemeier, supra, as wdl as other authorities, in order to
overcome the presumption againg bias, the movant must offer evidence which will produce areasongble
doulbt about the vdidity of the presumption. Themoation’salegationsin thisregard are supported only by
Judtice Carlson' s datement showing thet he or his gpouse derive some income through the bank.
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152.  Canon 3E(1)(c) indudes as possible grounds for recusd the fact that “the judge knows that the
judge, individudly or asafidudary, or the judges spouse or member of the judge' s family resding in the
judge s household, has a finendd interest in the subject metter in controversy or in a party to the
proceeding, or any other interest that could be subgtantidly affected by the outcome of the proceeding.”
153.  Therespondentspointsout thet themationfor recusd i, astothisissue, untimey under M.RAP.
48C. The notice of goped was filed on November 29, 2001, and, the respondents argue that with the
Ethics Commisson satement dated slamped April 2, 2002, any recusa based on that satement should
have been filed by May 8, 2003, or soontheredfter. Furthermore, Justice Carlson’ s banking connection
was publidy discussed by Jusice McRaein hisdissant toHewes v. Langston, 853 So. 2d 1237, 1258
(Miss 2003) (McRae, P.J,, dissenting), which was published on September 11, 2003.

154.  Nather Jusice Carlson nor hisspouseisdleged to have aninterest in Washington Mutud or inany
other corporate party to this litigation, nor are they individud parties Thus, they do nat, in the words of
Canon 3E(1)(c), have a “finandd interest in the subject matter in controversy.” This leaves for
condderation whether they have “any other interest thet could be substantialy affected by the outcome of
the proceeding,” under the second dause of Canon 3E(1)(c), or have“ aninterest that could besubgantialy
afected by the outcome of the proceeding,” under Canon 3E(1)(d). A distinctionisto bemadebetween
the first of Canon 3E(2)(c) and these additiond provisons Thefirst dause of Canon 3E(1)(c) does not
expliatly require a substantial interest in the subject méatter to judtify recusd; however, the second
dause and the language of Canon 3E(1)(d) do require that any other interest be substantially affected
by the outcome of the proceading.

155.  Under thelater dause, Judtice Carlson’ sobligation to recuse would depend on factud issuessuch

asthe nature of any credit products sold by the bank, the magnitude of the bank’ s crediit product sesin
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relation to the overdl income of the bank, and the amount of income derived by Judtice Carlson from his
invesmentswith thebank. Incomefrom certificatesof degpost and interest yid ding competitiverateswhich
would nat be dependent on the bank’ s earnings would not be relevant.
6. 28U.SC.8455() isthefederd equivdent of Canon 3E(1)(C), requiring recusd wherethejudge
or hisspousehas*“ any other interest that could be substantidly affected by the outcome of the proceeding.”
Applying thet datute, the Fifth Circuit has held that recusd wias not required in an antitrust action brought
agang twenty-three Texas banks where the Stting judge owned a large investment in a nonparty Texas
bank thet might be adversdy affected by theruling. InrePlacid Qil Co., 802 F.2d at 787-88. There,
it was argued, as here, that any adverse ruling to the bank-defendants would have a dramatic impact on
the entire banking indudtry and thus on the judge sinvestmentsaswedl. The court sad:

Wefind no bass here for requiring recusal. We are unwilling to adopt a rule requiring

recusd in every casein which ajudge owns gock of acompany in the sameindudry as

one of the partiesto the case, and Petitioners, by showing only an indirect and speculative

interegt, have faled to suffidently distinguish this case from that Stuation. A remote,

contingent, and speculdive interest is not a finendd interest within the meaning of the

recusd Satute. cf. City of Houston, 745 F. 2d at 931, nor doesit create astudionin

which ajudge simpartidity might ressonable be questioned.
Placid, 802 F.2d at 786-87.
157. Conddeing 8455(b), the Seventh Circuit hasheld thet themerefact adidrict judge sspouseholds
interesin trudts that indude municipa bonds does nat require his recusd from a case in which a party
sought an injunction againg the redemption of bonds by New York City Development Corporation.
Although the trugtsin which the judge' s spouse held interests did not hold any of the bonds of the party-
development corporetion, it was argued, asisargued here, thet the court’ s decison could affect the vdue
of bond fundsgenerdly, induding those of thejudge sspouse. New York City Dev. Corp. v. Hart, 796

F.2d 976 (7th Cir. 1986). The court initsandysissad:
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HDC relied on § 455(b)(4), arguing that the digposition of the case may dfect the vadue
of bond funds, induding thoseinwhichthedidrict judge hasaninterest. JudgeHart found
thisargument insUfficent, asdowe The vdue of many assts, even the performance of
the economy as awhole (and hence dl assts), may depend on rulesof law. 1t could be
sad that no judge who owns a house should render a decison thet potentidly affectsthe
vaue of red edatein generd, that no judge who owns stock should decide a case under
the securities or antitrust laws, and so on. Effects of this sort are both ubiquitous and too
indirect torequiredisqudification. Cf.Union Carbide Corp. v. U.S. Cutting Service,
Inc., 782 F. 2d 710, 714-15 (7th Cir. 1986). The effects are smdll, and dmost every
judge will have some remote interest of thissort. Moreover, the effects may have offsats
that aredifficult to predict. A decison under the securitieslawsthat diminishes somewhat
the vaue of bondsmay increase somewheat thevaue of gocks, no judgewith adiversfied
portfolio will be able to predict the effect on hiswedth, and therefore thereislittle risk of
ather actud bias or the gopearance of impropriety.
796 F.2d at 979-80.
158.  TheEighth Circuit has hed that ajudge sinterest in aparent corporation would not disqudify him
fromgtting on acasein which the corporation’ ssubsdiary wasalitigant. Under acomplicated st of facts
apaty inthe subsdiary’s st filed a sgparate action againg the parent in an gpparent effort to force the

judge srecusd. Citing Placid, the court said that it was rdluctant to create a rule which would require
judgesto recuse from al casestha might remotdy affect nonparty companies in which they own stock.
In re Kan. Pub. Employees Ret. Sys., 85 F.3d a 1362.

159. The Heventh Circuit isao in accord with the Placid holding. In Gas Utilities Co. of Ala.,
Inc., v. Southern Natural Gas Co., 996 F.2d 282 (11th Cir. 1003), relyingon Placid, the court held

that ajudge whose wife and father-inHaw hdd interests in land leased to gas producers was not required
to recuse from an anti trugt action between gas suppliers in the area who did not hold leases from the
judge sredives.

160. Thebroadly accepted ruleisthat in order for Canon 3E(1)(c) or (d), to requirerecusd, thejudge

mug ether own an interest in a party litigant or, if he does nat, there mugt be a showing—not mere

21



Speculation-- that hewill be substantialy affected by thedecision of thecase. Such ashowing hasnot been
mede here. There has been no such showing asto Judtice Carlson.

Representation of Justice M cRae by Rebecca L angston
61. Referenceismadeinthemation to thefact thet RebeccalLangston, Shane Langston’ swifeand an
atorney with hisfirm, represents Justice McRae in the pending judida performance proceeding, and the
movants argue that her representation of Justice McRae requiresthejusticeswho filed the charges againgt
himto recuse in this case. The argument here is Smilar to that made regarding the references to the
Langgton firm in the Emergency Complaint. Thefdlacy isthesame For recusd to be required, it must
be inferred that any animosity between Jugtice McRae and the filing judtices reeches to dients of the firm
inwhich his daughter practices Such an inference is not warranted.  The judtices are not parties to the
disciplinery procesdings; they filed the Emergency Complaint under their respongibility asenunciated inthe
Code of Judicid Conduct, and the matter has been prasecuted by counsd for the Commission on Judicid
Performance. Asdiscussad above, evenif hodtility toward Justice M cRaewere assumed, it will not justify
acondusion that the hostility extended to his counsd and their dients
162. Itisnather unexpected nor improper that a daughter will offer her assisance to her father when
sgious chargesaremade againg him. However, the Langgton firmwasrepresenting their dientsbeforethis
Court a the time that Rebecca Langston dected to represent Justice McRae. That decison, however
gopropriate on her part, cannot be used by the firm as a device by which they may force the credtion of
aspecid court to hear their other dlients’ cases.

CONCLUSION

163.  Wewritetoday to darify for the practicing bar issues concarning therd ationship between atorney's

and judges and theimpact of those rlationships on the qudification of judgesto presdein particular cases
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Percalved bias by judges cannot gengdly be infared from atorneys assodation with causes,
controverses, issues or persons which the judges may find objectionable. The presumption againgt bias
remains strong, and can be overcome only by evidence and not by mere conjecture or speculaion. Our
judgesare perfectly capable of didinguishing between atorneys, their dients and thelegd issueswhichthe
atorneys presant, even where animogty againg the attorneys may exist—a condition which does not exist
as to the Langgon firm. Such animogty will require recusd only where it is of an extreme character or
compounded with other factors which will judiify doubt as to the judge s impartidity in the minds of
reasonable and informed people.

164. Likewise favoritiam toward atorneys is not to be extrgpolated from the mere fact that those
atorneys haveass sedjudgesinthe performanceof officid obligations. Whereattorneysrepresent judges,
we will look to the totaly of circumdtances of the representation, aswe sad in Dodson, and Collins,
applying the factors outlined by the Minnesota court in Powell v. Anderson.

165. Too often of late, the public, the media, and, most unfortunately, the bar, have tended to treat
litigation as wars between atorneysin which the persondities of the attorneys and sometimes the judges
arethefocus Too often members of the bar use recusd s atrid tactic. Thisis a sad and inaccurate
misgpprehenson of the legd system as it should, and by and large, asit does exid. The nature of the
professon is such thet atorneys and judges often draw ther friends and daily associaions from ther
vigorous adversaries. They are schooled and nourished in an adversary syseminwhich they learn quickly
thet lavyers are merdy representaives of dientsand postions: Those who do not generdly live out thar
carearsin misary. Thejudgesof our date arethoroughly cgpeble of disinguishing the atorneysfrom ther
dients and to recognize thar duty to the public and the law. Our laws and rules governing recusd are

writtento dlow remedy in thefew caseswherejudges conduct indicatesthet they may truly gopeer tofdl
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short of the respongibility to make those diginctions: The recusal mechanism must be guarded carefully
to check itsuse asawegpon to bewid ded in acampaign to maneuver onto morefavorablefiddsof batle.
166. Themation for recusd of these judtices fails to demondrate facts that would cause areasonable
person knowing dl the drcumstancesto doubt thejudtices impartidity in thelitigation between the parties
now before the Court. For thet reason, the motion is denied.

67. APPELLEES VERIFIED MOTION FOR RECUSAL, DENIED.

SMITH AND WALLER, P.JJ., COBB AND CARLSON, JJ., CONCUR. DIAZ,
EASLEY, GRAVESAND DICKINSON, JJ., NOT PARTICIPATING.
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